Questions & Answers
Concerning E.D_.Mo. L.R. 4.05 --
The New ''Motion Package' Rule

1. To what motions does the new rule apply?

Rul e 4.05 applies to all notions to dism ss and notions for sunmary
judgnent filed after August 1, 1998 in civil cases other than
Soci al Security appeals, except cases in which one or nore parties
appear pro se. In cases with a pro se party, the old briefing
procedures of Rule 4.01(B) and (C) continue to apply.

2. What 1s the relationship between the old briefing times
prescribed in Rule 4.01(B) and (C) and the new motion package rule?
The two rules are nutually exclusive. Where the notion package
provisions of Rule 4.05 apply, the briefing times prescribed in
Rule 4.01(B) and (C) do not govern. Were the notion package

provi sions of Rule 4.05 do not apply -- for exanple, with respect
to a non-dispositive notion or in a case with a pro se party --
Rule 4.01 still provides the tines for filing a nmenorandum in

opposition and a reply nenorandum

3. The Case Management Order says, e.g, "'motions to dismiss, for
summary judgment or for judgment on the pleadings must be filed no
later than August 15, 1998." Where the motion package rule
applies, what must be filed in order to satisfy this deadline?
Rul e 4. 05(A)(2) provides that the notice of notion, filed in place
of the notion itself, satisfies any notion deadline established by
|l aw, local rule or court order. The notion package is not required
to be filed by the notion deadline.

4. What must the notice of motion contain?

Rule 4.05(A)(2) requires that the notice of notion be filed on a
form provided by the Court, and include a certificate of service
i ndicating the date on which the notion was served, as well as the
nature of the relief sought by the notion. Bl ank "notice of
nmotion" fornms are available fromthe Cerk's Ofice. The "nature
of the relief sought"” includes the type of notion, the parties and
clains to which it is directed, and a brief statenment of the
grounds for the notion.

5. When 1s the motion package due?
The notion package is due no later than 40 days fromthe date the
notice of notionis filed wth the Court. Fed.R Gv.P. 6(e) shal



not apply to add 3 days for nmailing to the 40-day total. If the
40t h day is a Saturday, Sunday or |egal holiday, then in accordance
with Fed. R G v.P. 6(a) the notion package shall be due on the next
busi ness day on which the Court is open.

6. How are the parties to divide the forty-day period for briefing
the motion?

Rul e 4. 05 does not prescribe the manner in which the forty days are
to be divided, but does require the parties to cooperate in
planning a reasonable division of the tine. Rul e 4.05(B)
contenpl ates that the novant should ordinarily have at |east five
days in which to prepare a reply. A division of 30 days for the
preparation and servi ce of the nmenmorandumi n opposition and 10 days
for the preparation of the reply and filing of the notion package
m ght be an appropriate starting point fromwhich to negotiate.

7. When the movant has served a motion to dismiss or for summary
judgment on his opponent, and does not receive a memorandum 1in
opposition, what should he do?

No | ater than the due date for the notion package, the novant shal
submt the notion and the nenorandum required by Rule 4.05(D),
along with a notion for leave to file an inconplete package,
expl aining that the opponent failed to provide any nenorandum in
opposi tion.

8. Rule 4.05(B) appears to contemplate that the movant should
ordinarily have at least five days in which to prepare a reply.
What should the movant do 1f she receives her opponent®s memorandum
in opposition fewer than 5 days prior to the deadline for filing
the motion package?

| f the novant desires a full five days in which to draft a reply,
she nust seek an extension of the deadline for filing the notion
package. As always, the novant has two options. The first is to
seek the extension ahead of tine, separate fromthe subm ssion of
the notion package. The second is to submt the notion package
several days late wth a notion seeking leave to file it out of
time, explaining the circunstances of the opponent's | ate service.
Counsel may wish to consult with the staff of the judge handling
the case to determ ne whether he or she has a preference between
t hese options.

9. ITf the parties want additional time In which to file the motion
package, what must they do?

The parties should make every effort to conplete the briefing of a
nmotion in tinme to allow the notion package to be filed within the
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40-day period. Because this period represents an i ncrease over the

otherwi se applicable briefing schedule under Rule 4.01 -- a
substantial increase with respect to notions to dismss -- the
Court wll likely be unwilling to grant extensions of tinme in the

absence of conpelling reasons. This is particularly so where the
parties have had i nput into the sel ection of the dispositive notion
deadline, which has been carefully selected both to allow the
parties reasonabl e readiness to brief such a notion and the Court

sufficient time to rule upon the notion prior to trial. Rul e
4.05(C) states a presunption that notions for extension of tine
will be joint, representing the Court's expectation that counsel
wi || reasonably cooperate in the formulation of a briefing schedul e
under the rule. This expectation is also conveyed in the
requirenent that a nmotion which is not joint shall contain a
certificate of attenpt to resolve the issue. 1In this context, a

joint notion is not required to be signed on behal f of each party,
but may instead contain the representation of the filer that the
motion is joined in by counsel for all other parties. A notion for
an extension of tinme should be filed as soon as possible, and
shoul d contain an expl anation of the good cause proffered for the
ext ensi on sought. Note that the notion should only request an
extension of the tine for filing the notion package, not additi onal
time to file an individual response or reply.

10. If a party wishes to file an over-length memorandum In support
of or iIn opposition to a motion, what must he do?

The 15-page limt of Rule 4.01(D) applies to notions subject to the
noti on package requirenent of Rule 4.05. Rule 4.01(D) has been
anended to clarify that the separate attached statenent of materi a

fact now required under Rule 4.01(E) in conjunction with a sumary
j udgment notion is not counted toward the 15-page limt. The |ast
sentence of Rule 4.05(B) provides that a notion for |leave to file
a pleading in excess of the page limt is to be filed separate from
the notion package, but that such a notion may be filed ahead of
the notion package or on the sane day as the notion package. If a
party opposing a notion w shes to seek | eave to file an over-length
menor andum at the sanme tinme as the notion package is filed, and
tinmely provides a notion seeking such |eave to the novant, the
movant should file the notion along with the notion package.

11. If a party wishes to file a part of the motion package under
seal, what must she do?
She should submt a notion for leave to file under seal along with

the notion package. The nmotion should clearly identify that
portion of the package sought to be placed under seal, and state
the reason for the request. |If a party opposing a notion wi shes to

seek leave to file its nenorandumor an exhibit thereto under seal,
and tinely provides a notion seeking such | eave to the novant, the
nmovant should file the notion along with the notion package.
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12. How many copies does the motion package rule require?

Rule 4.05(D) requires the filing of the original and two copies of
the notion package. In this respect, the notion package rule
differs from Rule 2.01(C)'s general filing requirenment of an
original and one copy. Rule 4.05(D) further requires that each
party opposing a notion provide the novant with the nunber of
copi es of his nmenorandum and other materials which are required to
be filed. Including the service copy for the novant to keep and the
original for the court file, an opposing party should serve four
sets of its opposition on the novant.

13. How physically should the motion package be presented?
The package to be filed pursuant to Rule 4.05(D) shall consist of:
-- acover nenorandumlisting in date order each of the docunents
bei ng subm tted;
-- the original notion, nenoranda, exhibits and attachnents
arranged in date order;
-- the novant's certification that the package is conplete or a
nmotion for leave to file an inconpl ete package; and
-- any notions for leave to file out of tinme, for leave to file
excess pages, or for leave to file under seal
Two addi ti onal copies of the entire package are also required to be
subm tted. Each constituent part of the package shoul d be stapl ed.
The origi nal package to be filed should not be bound ot her than by
clipping or banding together the constituent parts, as each
docunent for filing wll be separately docket ed. A form cover
menor andumt o acconpany t he noti on package filing is avail able from
the erk's Ofice.

14. IT a party wishes to join a dispositive motion with an
alternative request for non-dispositive relief (e.g. motion to
dismiss or in the alternative motion for more definite statement),
does Rule 4.05 apply?

Rule 4.05 will apply in all respects to any eligible notion seeking
di spositive relief, even though non-dispositiverelief is requested
in the alternative. The noving party should file the notice of
nmotion reciting fully the nature of relief sought. Al grounds in
support of and in opposition to the relief and any alternatives
shoul d be briefed and argued in a single notion package.



